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TAKING A STAND IN A NOT-SO-PERFECT WORLD: WHAT'S
A CRITICAL SUPPORTER OF PROBLEM-SOLVING COURTS
TO DO?
COREY SHDAIMAH*

I. PROBLEM-SOLVING COURTS: A BRIEF CONTEXT

Problem-solving courts became increasingly popular in the
early 1990s and have grown in popularity ever since.' There are now
more than 3,200 problem-solving courts in the United States, the
majority of which are drug courts (more than 2,150).2 The federal
government has dedicated significant resources to creating and
studying problem-solving courts, 3 which are reported to be broadly
supported among judges.4 The Center for Court Innovation, which
Copyright C 2010 by Corey Shdaimah.
* Corey Shdaimah, an Assistant Professor at the University of Maryland, Baltimore School of
Social Work, has law degrees from Tel Aviv University and the University of Pennsylvania
and a Ph.D. from Bryn Mawr College. She wishes to thank Judie McCoyd for helpful
suggestions, Briana Walters for research assistance, and all the members of the evaluation
subcommittee: Charlotte Bright, Briana Walters, Sarah Thomas, and most especially Shawn
Flower who was there from the beginning. Thanks also to the organizers of the symposium
who brought together a diverse group of academics and practitioners for this important
dialogue on problem-solving courts.
1. Pamela M. Casey & David B. Rottman, Problem-Solving Courts: Models and
Trends, 26 JusT. Sys. J. 35, 35 (2005).
2. C. WEST HUDDLESTON, Ill, ET AL., NAT'L DRUG COURT INST., PAINTING THE
CURRENT PICTURE: A NATIONAL REPORT CARD ON DRUG COURTS AND OTHER PROBLEM

SOLVING

COURT

PROGRAMS

IN

THE

UNITED

STATES,

1

(2008),

http://www.ndci.org/sites/default/files/ndci/PCPll I_web%5B l%5D.pdf
3. The Bureau of Justice Administration has provided grants to study problem-solving
courts, some of which have gone to the Center for Court Innovation. In 2009, the U.S.
Department of Health and Human Services Substance Abuse and Mental Health Services
Administration announced awards of more than $38.2 million over a three year period to
expand adult drug treatment courts. See SAMHSA Awards More Than $38.2 Million to Help
Expand Adult Drug Treatment Courts, NEWSROOM (Substance Abuse & Mental Health
Services
Administration,
Rockville,
Md.),
Oct.
2,
2009,
http://www.samhsa.gov/newsroom/advisories/0910024929.aspx.
4. Donald J. Farole, Problem Solving and the American Bench, 30 JUST. Sys. J., 1, 5059, 65 (2009). Problem-solving courts were officially recognized in 2000 by the Conference of
Chief Justices (CCJ) and Conference of State Administrators (COSCA) and endorsed by the
CCJ/COSCA Problem-Solving Courts Committee at its 56th Annual Meeting on July 29,
2004, with a call to the federal government to support problem solving efforts. See Resolution
22: In Support of Problem-Solving Court Principles and Methods, POLICY STATEMENTS &

RESOLUTIONS (Conference of the Chief Justices/Conference of State Court Administrators,
Williamsburg,
Va.),
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promotes and conducts research on problem-solving courts, has
identified six principles that characterize problem-solving initiatives.5
These are: (1) enhanced information, both about the problems
generally faced by defendants (such as addiction) and about the
defendants themselves; (2) community engagement; (3) collaboration
among a variety of stakeholders; (4) individualized justice through the
use of assessment and evidence-based practices; (5) accountability of
offenders and service providers through monitoring; and (6) outcomes,
which are defined broadly to include evaluation of outcomes,
processes, costs and benefits.6
Some see problem-solving courts as a new model that has
developed over the past two decades. 7 Others see the contemporary
problem-solving court movement as an incarnation of earlier attempts
to reform courts.8 For instance, Mae Quinn argues that today's
prostitution problem-solving courts are very similar in conception,
goals, and problems to the Women's Court of Lower Manhattan that
opened its doors in 1910.9 In an effort to reduce recidivism, both
earlier and modern problem-solving court models have balanced
punitive and rehabilitative goals to address root problems that
defendants face. Proponents of problem-solving justice focus on
addressing underlying causes of crime, often in collaboration with
community stakeholders, to reduce recidivism.i 0
Putting aside my skepticism that there is anything completely
"new under the sun," it is always a good idea to see how we might be
able to learn from current and past efforts, even if what we learn is
largely what questions we should ask. This is especially true when
http://ccj.ncsc.dni.us/CourtAdminResolutions/ProblemSolvingCourtPrinciplesAndMethods.pd
f.
5. See The Center for Court Innovation, Problem Solving Principles,
http://www.courtinnovation.org/index.cfm?fuseaction=page.viewPage&pagelD=628&nodelD
=1 (last visited on Dec. 2, 2009).
6. Id.; See also Robert V. Wolf, Principlesof Problem Solving Justice: Best Practices,
CENTER

FOR

COURT

INNOVATION,

2007,

http://www.courtinnovation.org/_uploads/documents/Principles.pdf.
7. See Casey & Rottman supra note 1, at 35.
8. Candace McCoy, The Politics of Problem-Solving: An Overview of the Origins and
Development of Therapeutic Courts. 40 AM. CRIM. L. REV. I513 (2003).
9. Mae C. Quinn, Revisiting Anna Moskowitz Kross's Critique of New York City's
Women's Court: The Continued Problem of Solving the "Problem" of Prostitution with
Specialized Courts, 33 FORDHAM URB. L.J. 665, 666, 675-76 (2005-2006).
10. SHANNON CAREY & JANICE MUNSTERMAN, BUREAU OF JUSTICE ADMIN., CHALLENGES
AND SOLUTIONS TO IMPLEMENTING PROBLEM SOLVING COURTS FROM THE TRADITIONAL COURT
MANAGEMENT

PERSPECTIVE

BJA3-31-08.pdf.

2

(2008),

http://www.sji.gov/PDF/ProblemSolvingCourts-
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undertaking a project that is resource-intensive and affects many
people, particularly those who are vulnerable.
According to Rekha Mirchandani, who studied a domesticviolence court in Salt Lake City, Utah, specialized problem-solving
courts include a focus on pragmatic concerns such as efficiencywhich often come at the expense of concerns for fairness and
procedural justice-"with a substantive commitment to solving
difficult social problems such as family dysfunction, addiction, and
quality-of-life crimes."" These two different goals may conflict;
tensions often arise when they do. However, Mirchandani claims that
these goals do not necessarily conflict, and she describes how such
conflicts were resolved in the Utah Domestic Violence Court.' 3
Whether and how conflicts between procedural justice and the need to
address substantive social concerns are resolved, and whether they are
resolved in a way that systematically favors or biases some goals or
stakeholders over others, has been a concern, particularly among those
who represent offenders.14 Research indicates that drug courts and
other problem-solving courts may be successful for some
populations.' 5 Most research defines success as a reduction in
recidivism rates.' 6

11. Rekha Mirchandani, What's so Special about Specialized Courts? The State and
Social Change in Salt Lake City's Domestic Violence Court, 39 LAW & Soc'Y REV., 379, 385
(2005).
12. St6phanie Wahab, Navigating Mixed-Theory Programs: Lessons Learned from a
Prostitution Diversion Project, 20 AFFILIA J. WOMEN & Soc. WORK 203, 203 (2005),
http://aff.sagepub.com.ezproxy.Iaw.umaryland.edu/cgi/reprint/20/2/203.pdf.
13. Mirchandani, supra note 11, at 405. It is important to note that Mirchandani's study
shows how these tensions were resolved in the Salt Lake City Domestic Violence Court,
where the orientations and philosophy of those promoting technocratic goals and substantive
goals were not at odds. The specificity of these resolutions raise questions about how
dependent they are upon the specific stakeholders involved in specific problem-solving courts.
If the resolution of tensions between procedural and substantive concerns are dependent on the
individual stakeholders involved in any particular effort, this raises serious questions about
whether problem-solving courts should be adopted broadly at the policy level. Such questions
were a consistent thread in the discussion in this Symposium, particularly in the afternoon
question and answer session.
14. CYNTHIA HUJAR ORR, ET AL., NAT'L Ass'N OF CRIMINAL DEFENSE LAWYERS,
AMERICA'S PROBLEM SOLVING COURTS: THE CRIMINAL COSTS FOR TREATMENT AND THE CASE
REFORM
30,
38,
39
(2009),
http://www.nacdl.org/public.nsf/2cdd02b415ea3a64852566d6000daa79/665b5fa31 f96bc4085
257 4 26005 7a81f/$FILE/problem-solvingreport_110409_629(K+PMS3145).pdf. [hereinafter
FOR

AMERICA'S PROBLEM-SOLVING COURTS].

15. Farole, supra note 4, at 51.
16. Id.
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In this Article, I lay out a personal reflection from my
perspective as a social work educator grounded in the values of the
social work profession, and someone who has practiced law.
Specifically, social work values include the advancement of equity,
justice, and fighting oppression on behalf of "clients," which include
individuals, families, communities, and the broader society., Social
work ethics pay particular attention to people who are vulnerable and
marginalized in our society, and the social work profession takes on an
enhanced obligation to fight on behalf of these groups.'
Coming from a social work perspective, and as an academic
who advocates for a critical approach, my involvement with the efforts
to create a prostitution problem-solving court has been characterized
by a fundamental ambivalence. I opened this Article with background
information on problem-solving courts. In the next section, I briefly
describe the work of the Prostitution Problem-Solving Court Steering
Committee ("the Steering Committee") and my involvement with it. I
then review some of my concerns about problem-solving courts
generally and in the context of prostitution in particular. Where the
personal concerns I raise are addressed in the critical literature on
problem-solving courts, I refer to some of the rich critiques which
flesh them out more fully. In the final section of this Article, I explain
why I believe that ambivalence and debate are healthy, and how it can
lead to a better experiment for all of those involved, including the
people charged with prostitution who are invited to participate. For
this reason, I recommend that all of us who remain involved with
Baltimore City's court-based prostitution problem-solving efforts and
other reform efforts continue to question the value of such endeavors
even after they are implemented.
II. THE CREATION OF A COURT-BASED PROGRAM FOR PEOPLE
CHARGED WITH PROSTITUTION
The process that culminated in the formation of Baltimore
City's prostitution court began when a number of community
organizations approached the City's State's Attorney's Office to

protest that prostitution was a problem in their neighborhoods. They
complained of the detritus of prostitution and accompanying drug
activity, which included condoms and syringes, and were troubled that
17. NAT'L

Assoc.

OF

SOCIAL

WORKERS,

CODE

OF

ETHICS,

available

http://www.socialworkers.org/pubs/code/code.asp (last visited on Nov. 29, 2009).
18. Id.

at
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men looking for commercial sex were approaching women and
teenagers in their neighborhoods.19 There were also concerns about the
threat that prostitution posed to their safety and their sense of
neighborhood and community. 20 Community groups told the State's
Attorney's Office that current law enforcement and court efforts to
handle prostitution were not working.21
In response to the requests of these community groups, in
September, 2007 the State's Attorney's Office convened a diverse and
interdisciplinary steering committee to investigate whether and how to
establish a problem-solving court that would serve women charged
with prostitution offenses. Membership in the Steering Committee
varied over time, but included stakeholders from the State's Attorney's
Office, the Office of the Public Defender ("OPD"), Baltimore City
Police Department, Parole and Probation Services, community groups
from affected neighborhoods, City government, and non-profit
agencies that provide mental health services, addiction treatment, and
other services to women engaged in prostitution. 23 The State's
Attorney's Office asked the University of Maryland School of Law to
facilitate the Steering Committee as part of its Community Justice
Initiative (CJI); I was invited to join as a representative of the
University of Maryland School of Social Work as part of my work
with the CJI. The State's Attorney's Office looked to Baltimore's
existing Mental Health Court, a problem-solving docket operating at
the Hargrove District Court, as a model. 24
19. Carolyn Pierce, State Grant Money To Fund Prostitution Court, EXAMINER
http://www.examiner.com/aat
available
2008,
13,
Aug.
(Baltimore),
For
1534375-State-grant-moneyto fundProstitutionCourt.providejtreatment.html.
more recent complaints, see Peter Hermann, Prostitutesin Charles Village, BALTIMORE SUN,
at
available
2009,
19,
May
http://weblogs.baltimoresun.com/news/crime/blog/2009/05/prostitutes-in charles-village.htm
20. UNIVERSITY OF MARYLAND SCHOOL OF LAW, PROSECUTOR'S HANDBOOK: HARGROVE

PROSTITUTION SPECIALIZED DIVERSION PROGRAM, 3-4 (2009) (unpublished draft, on file with
the author) [hereinafter PROSECUTOR'S HANDBOOK].

21. Jennifer Etheridge, Presentation at the University of Maryland School of Law's
Community Justice Initiative Quarterly Meeting (Mar. 14, 2008).
22. PROSECUTOR'S HANDBOOK, supra note 20, at 5.

23. The Steering Committee discussed the possibility that participants in the program
might not only be women. In the initial months of the program, there have in fact been a
number of transgendered individuals participating in the program. Many of the service
providers, such as those providing addiction and mental health treatment, serve populations
besides women. In Baltimore, however, the currently known service providers that focus
specifically on prostitution only work with women.
24. This was a working model for the Steering Committee, and the Steering Committee
and its subcommittees reviewed the Mental Health Court Policy and Procedures Manual.
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The Steering Committee and its subcommittees have spent the
past two years struggling to define goals for the prostitution court and
establishing a plan of implementation. Our process has included
monthly and sometimes bi-weekly Steering Committee meetings and
extensive work in subcommittees that included a Providers
Subcommittee, an Evaluation Subcommittee, a Criminal Justice
Subcommittee, and a Community Subcommittee. As a group we
deliberated and gathered information about other programs and visited
problem-solving courts in other jurisdictions, including a Washington
D.C. community court that works with defendants charged with
25
prostitution. As chair of the Evaluation Subcommittee, I worked with
three other academic researchers and a research assistant who was a
Masters-level social work student. Two staff members of the State's
Attorney's Office also participated in Evaluation Subcommittee
meetings at various times to discuss building an evaluative component
into the court-based program. The Specialized Prostitution Diversion
program ("the SPD"), now operating at the North Avenue District
Court, ultimately emerged from this process. In addition, the John
School, an offshoot of the SPD that was planned and is to be
implemented by the Baltimore City Health Department, similarly
resulted from the efforts of the Steering Committee. 26 All hearings in
prostitution cases in Baltimore City are supposed to be routed to the
North Avenue District Court and scheduled on a specialized
prostitution docket that is heard each Monday. Criminal defendants
who are charged with prostitution and have not previously been
charged with a felony offense are eligible to participate in the SPD.27
In the SPD, the diversion offered takes place at an earlier stage in the
process than it does in most other diversionary programs; potential

25. Lynn Anderson, City Group Wants Court to Reach Out, NEWS RooM (Baltimore
18,
2007,
Md.),
Jun.
Baltimore,
Foundation,
Community
http://www.bcf.org/pressroom/news-detail.aspx?nid=6 1.
26. The most reported on John School, which is part of the First Offenders Prostitution
Program run by the San Francisco District Attorney's Office, defines "johns" as male
"customers" of commercial sex workers. MICHAEL SHIVELY, ET AL., ABT ASSOCIATES INC.,
FINAL REPORT ON EVALUATION OF THE FIRST OFFENDER PROSTITUTION PROGRAM (i) (2008),

http://www.caase.org/pdf/resources-research/29.pdf. John schools are programs that are
designed to reduce the demand for commercial sex through education. Id. at I1. Maryland
state legislation already mandates a John School (known as the Substance Abuse and Sexual
Offender AIDS Education (SASOE) Program), but this had not been active for a number of
years at the time the Steering Committee first convened. See MD. CODE ANN., CRIM. LAW § 5906 (West 2002).
27. Steering committee notes from Briana Walters (Oct. 28, 2009) (unpublished notes,
on file with the author).
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participants do not have to plead guilty in order to participate.
However, the program is only open to those who have been charged
with a prostitution offense, and thus only those who are already courtinvolved.
The prostitution docket commenced on August 17, 2009, and
as of November 2, 2009, 166 people had appeared on the docket. 29 Of
these, fifty people were eligible to participate in the SPD program, and
thirty-seven of those who were eligible have opted to participate in the
ninety day diversionary program. 30 On November 23, 2009, Judge
Katherine O'Malley presided over a graduation ceremony for the first
group of three participants to successfully complete the program.31
Court personnel screen all new SPD participants for drugs and
alcohol.32 Each participant then meets with one of two SPD social
workers to ascertain her or his goals for the program, including what
services or resources she or he would like or need. The social worker
follows up with the participant, who is required to report regularly to
one of the social workers at the courthouse. 34 If a participant
successfully completes the program, all charges are dropped. Those
who do not complete the program proceed according to the original
charges.3 6 Although these basic program guidelines are clear, there is
28. The National Association of Criminal Defense Lawyers defines "diversionary
program" as "[a] general term for programs in which participants admit their responsibility for
a crime but complete a program instead of having their case processed through the traditional
court system. Successful completion may result in dismissal of the charge." ORR, ET AL., supra
note 14, at 59.
29. Interview with Sue Diehl, SPD Social Worker, Baltimore, Md., Nov. 4, 2009.
According to a newspaper article appearing on Dec.8, 2009, "228 people have been on the
court dockets, charged with prostitution, since the program began in August. Of those 228, . . .
ninety percent were women (many of the men were transgendered); 49 percent had never
married; forty-two percent had minor children at home; sixty-two percent were on food
stamps-and 100 percent were unemployed." Regina Holmes, Sex Trade? City Agencies Try
New Approaches to Help Prostitutes, INVESTIGATIVE VOICE, Dec. 8, 2009,
http://www.investigativevoice.com/index.php?option=com-content&view=article&id=1857:p
rostitution-&catid=25:the-project&Itemid=44. Since this report did not indicate how many of
the people who appeared on the docket were eligible and/or opted to participate in the
program, we cannot determine if these rates have changed with the additional sixty-two
people.
30. Diehl, supra note 29.
31. There is no official public record of the graduation ceremony, but it was attended by
the author and other members of the Steering Committee
32. Sue Diehl, Address to the Evaluation Subcommittee, Oct. 28, 2009.
33. PROSECUTOR'S HANDBOOK, supra note 20, at 8.

34. See supra note 32.
35. Id.
36. Id.
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less clarity regarding how participants' progress, or success and failure
in the program, is measured. According to a 2009 report from the
State's Attorney's Office, two participants had been terminated due to
re-arrest (one for a felony charge) and two were likely to be terminated
for nonattendance as of October 28, 2009.37 However, whether rearrest and nonattendance are automatic or discretionary grounds for
dismissal cannot be determined. No clear procedures for the SPD, if
they exist, have been provided to members of the Steering Committee
to date.
As the SPD program is in its infancy, we also have yet to see
how the participants and other stakeholders perceive it. It is also too
early to ascertain whether or not the program is "successful" according
to a number of potential criteria, including recidivism, neighborhood
changes, or linking people to services and programs such as housing,
substance abuse treatment, and physical and mental health services.
Initial impressions of the SPD social workers are that participants
seem motivated and engaged. Not surprisingly, they find that the
greatest challenge in providing services is the ability to secure housing
for participants.
III. WHY WORRY?

Despite my support for the SPD, I remained ambivalent about
the value of our efforts and worried about the potential impact on
participants. The concerns that my fellow Evaluation Subcommittee
members and I shared grew over time,40 and they evolved and changed
as the court-based program went from an idea to a reality. Many of our
concerns have been raised in the literature and by contributors to this
symposium; the list that I provide focuses on our specific concerns,
and is not meant to be an exhaustive list of potential challenges in the
problem-solving court context. Because the Steering Committee was

37. Id.
38. Interview with Sue Diehl, SPD Social Worker and Candas Wallace, SPD Social
Worker, Baltimore, Md. (Nov. 23, 2009).
39. Id.
40. The Evaluation Subcommittee members were Shawn Flower, a criminologist and
member of the Evaluation Subcommittee from the beginning; Charlotte Bright, a colleague
from the University of Maryland, Baltimore School of Social Work; Briana Walters, a
Masters-level social work student who worked as a research assistant with Dr. Bright and me
on projects related to the Steering Committee; and Sarah Thomas, Dr. Flower's former student
at the University of Maryland, College Park, all of whom joined the Steering Committee
approximately one year into the process.
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an interdisciplinary group representing a variety of constituencies,
members often disagreed on what were the most pressing concerns. It
is important to note that many of the other Steering Committee
stakeholders did not seem to share our concerns; I will discuss the
challenges presented by the role of insider critic later in this article. 4 1
My concerns can be grouped into two categories: (1) concerns
regarding the welfare of participants, particularly protection of their
rights in criminal proceedings; and (2) broader societal concerns
regarding the allocation of resources and characterization of offenders.
A. Protectionof Defendants' ConstitutionalRights, Capacityfor
Informed Decision-making, and Construction of Self
My first set of concerns revolved around the protection of
defendants, whom we envisioned would be extremely vulnerable. It is
unclear whether defendants in problem-solving courts are afforded the
constitutional protections that are generally guaranteed to the accused
in criminal prosecutions. 42 Defendants in problem-solving courts are
often required to give something up in order to participate in such
programs. For example, most drug court programs are only available
to those who plead guilty to charges. 43 With the shortage of programs
and services such as stable housing, mental and physical health care,
and employment for low-income individuals, 44 such programs raise
concerns that defendants will either be internally motivated or
externally pressured to plead guilty in order to access services that
may be otherwise unavailable. Defendants who are implicitly coerced
by a lack of alternatives cannot be seen as freely consenting to
participate.
Even if defendants are not required to plead guilty in order to
access court-based services, it is concerning that, in some instances,
they might be worse off after agreeing to participate than they would
have been had they abstained. In the context of the prostitution court, I
wondered what the consequences would be if defendants opt into the
program in order to receive services, but are then unsuccessful. For
example, we discussed in our Steering Committee meetings that many
41. See infra Part IV.
42. This concern was raised by Symposium participant Tamar Meekins of Howard
University during a question and answer session, reflecting on her own experiences as a
defense attorney who has worked in problem-solving courts.
43. See AMERICA'S PROBLEM-SOLVING COURTS, supra note 14, at 11.
44. See, e.g., Holmes, supra note 29 (where Jacqueline Robarge discusses the difficulty
in obtaining services for her client).
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women charged with prostitution are troubled by substance abuse.4 5
46
Relapse is common, and I worried how a structured court program
would address that problem. Would any progress that fell short of full
program completion be rewarded? How many chances would
defendants receive before they would be terminated from the program?
Even more worrisome was the prospect that partial completion would
be penalized, leaving a participant worse off than if she had never even
attempted to work with the courts more intensively. 4 7 Potential
participants should have a clear idea of what risks and benefits are
involved with participation, how success and failure are defined, how
information regarding participation will be used, and the consequences
of failure. I was also aware of troubling reports that some of the
services to which problem-solving courts refer clients may be punitive
or not well-vetted. 4 8 I had concerns about programs that were faithbased or biased toward certain orientations or treatment modes that
may or may not be well-suited or appropriate for all participants.
Despite variation in the particular consequences of
participation in problem-solving court programs, participation usually
increases the length and intensity of a defendant's involvement with
the courts. Problem-solving courts typically involve heightened
supervision by a hands-on judge and coordination of services by court
staff.49 As such, problem-solving courts are a time-intensive
intervention, and may include monthly, weekly, or even daily inperson or telephone obligations, including individual meetings with
various service providers, group meetings, drug testing, court

45. Nabila El-Bassel, et al., Correlates of PartnerViolence Among Female Street-Based
Sex Workers: Substance Abuse, History of ChildhoodAbuse, and HIV Risks, I5AIDS PATIENT
CARE AND STDs 41, 47 (2001); Teela Sanders, The Risks of Street Prostitution: Punters,
Police and Protesters,41URB. STUD. 1703, 1707, 1714, (2004); Rochelle L. Dalla, Et Tu
Brute? A Qualitative Study of Streetwalking Prostitutes' InterpersonalSupport Networks, 22
J. FAM. ISSUES 1066, 1072 (2001).
46. Dennis C. Daley and G. Alan Marlatt, Relapse Prevention, in SUBSTANCE ABUSE: A
COMPREHENSIVE TEXTBOOK 458,459 (Joyce H. Lowinson, et al., eds., 4th ed., 2004).

47. Denise C. Gottfredsen, Stacy S. Najaka, Brook Kearly, Effectiveness of Drug
Treatment Courts: Evidence from Randomized Trial, 2 CRIMINOLOGY & PUB. POL'Y 171, 184
(2003) (reporting that, as a group, those who did not do well in Baltimore City's Drug Court
Program had more days of incarceration than defendants who did not participate in the
program).
48. Kerwin Kaye, Adjunct Lecturer, New York University, Presentation at the Annual
Meetings of the Law and Society Association on the Carceral Politics of Addiction (May 28,
2009).
49. Casey & Rottman, supra note 1.
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appearances, and training programs. 50 In some courts participants are
mandated to appear in court on a weekly basis.5 For people whose
lives may be complicated and chaotic due to a lack of stable housing,
health problems, and poverty, it might be less burdensome to just
spend some time in jail. 52 Reports indicate that many problem-solving
courts do not provide for indigent participants who may not have
support systems and funds to be successful in drug courts. 5 3 Single
parents often face a disproportionate burden, given that they must
arrange for childcare, sometimes with no advance notice. Those who
hold jobs without the luxury of vacation time, negotiable schedules, or
an understanding employer may be similarly disadvantaged.
I also worried whether participation in the prostitution court
would entangle people who might not otherwise be arrested or charged
in an effort to bring them into treatment, a phenomenon that is referred
to as "net widening." 54 In addition, what would happen to the
information gathered by social workers, the courts, and the service
providers to which participants were referred? Could this information
be accessed by the courts or the State's Attorney's Office and later
used against the defendants? If confidentiality could not be ensured,
would this compromise the provision of services and interfere with the
social workers' or providers' relationships with program participants?
My concerns, some of which are applicable to other types of
problem-solving courts, were heightened by the fact that this
standardized intervention was intended for people charged with
prostitution. Some problem-solving courts target crimes where there is
an obvious victim and offender, such as in the vast majority of
domestic violence cases where the brunt of the transgression that
brought the participant into the criminal justice system is directed at
another person, regardless of whether the offender is viewed as
50. Former Maryland Public Defender, Nancy Forster, related her nephew's drug court
experience during her keynote address at the Symposium. Nancy Forster, Address at the
University of Maryland Journal of Race, Religion, Gender and Class Symposium: Problem
Solving Courts: A Conversation with the Experts (Nov. 6, 2009). She told of the nearly
insurmountable burden faced by her savvy, well-educated, two-parent working family when
they attempted to juggle the logistics and timing of transportation for their young adult
nephew to and from drug court meetings with other family obligations. Id.
51. See ORR, ET AL., supra note 14, at 17, 24.
52. Gottfredson, et al., supra note 47, at 186-87 (reporting anecdotal evidence that this
is the case with some Baltimore City Drug Court participants).
53. AMERICA'S PROBLEM-SOLVING COURTS, supra note 14, at 43.

54. Michael M. O'Hear, When Voters Choose the Sentence: The Drug Policy Initiatives
in Arizona, Cahfornia, Ohio, and Michigan, 14 FED. SENT. REP. 337 (2002); see also Andrew
Sanders, The Limits to Diversionfrom Prosecution, 28 BRIT. I. CRIMINOLOGY 513, 514 (1988).
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responsible or acting under the influence of his distress. Although
communities are certainly victims when there is prostitution, a person
charged with prostitution is arguably as much a victim as an offender.
This same concern may also apply to other problem-solving courts,
such as drug courts, depending on the offenses they target. Prostitution
puts the lives and health of those who engage in it at risk. 5 As some of
the most marginalized and stigmatized members of our society,
persons who engage in prostitution are vulnerable to attacks, physical
and otherwise, by clients, community members, and sometimes law
enforcement.56 Many of the problems that lead to involvement in
prostitution in the first place are likely exacerbated by prostitution, and
may even have been caused by prostitution.5 7 People engaged in
"streetwalking," or street-level prostitution, 58 are the most vulnerable
to harm, lowest paid, and most easily targeted for arrest and
prosecution. 59 Those engaged in streetwalking prostitution are,
therefore, more likely to be people who have not "freely chosen" to
begin or continue to engage in prostitution.
Some believe that continued criminalization of prostitution in
fact makes prostitution a more dangerous activity, as it is driven
further away from the public eye and may become part of larger
criminal networks. 6 0 Criminalization makes it harder for those engaged
in prostitution to manage safety risks, as prostitution activities must
take place in secluded areas, and those engaged in prostitution may
have less leeway in negotiating with and screening potential clients for

55. See Celia Williamson & Gail Folaron, Violence, Risk, and Survival Strategies of
Street Prostitution,23 W. J. NURSING RES. 463 (2001).
56. El-Bassel et al., supra note 45, at 49; Sanders, supra note 45, at 1705, 1711;
Rochelle L. Dalla, Night Moves: A Qualitative Investigation of Street-Level Sex Work, 26
PSYCHOL. WOMEN Q. 63, 65, 70-71 (2001).

57. See e.g., Williamson & Folaron, supra note 55.
58. The terms street-level and streetwalking are used to refer to those who solicit clients
in public or outdoor areas, in comparison to indoor prostitution. Ronald Weitzer, Sociology of
Sex Work, 35 ANN. REV. Soc. 213, 217 (2009). Ronald Weitzer, in his typology of prostitution
based upon a review of sociological literature, defines "streetwalker" characteristics, including
"location" as "street contact, sex in cars, alleys, parks, etc."; "prices charged" as "low";
exploitation by third parties and "public visibility" as "high"; and "risk of violent
victimization" as "very high." Id. He also characterizes "streetwalker" sex work as the only
form of sex work covered in his typology that has an "adverse" "impact on community" in all
circumstances. Id.
59. See, e.g., id.
60. Joanna Brewis & Stephen Linstead, The Worst Thing is the Screwing: Consumption
and the Management of Identity in Sex Work, 7 GENDER, WORK AND ORG., 84 (2000); See also
The International Union of Sex Workers About Us, http://www.iusw.org/node/1 (last visited
on Feb. 14, 2010).
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danger signs.61 Such concerns are particularly troubling if prostitution
was not a choice, but the result of coercion. There are those who argue
that prostitution is never a choice.62 This raises questions as to whether
prostitution should ever be treated as an offense, even one that is met
with more loving concern or a velvet fist, rather than addressed as a
social problem to be dealt with outside of the courts. Why, then, are
problem-solving courts preferable to decriminalization?
B. Public Concerns
Another set of my concerns that are reflected in the literature
relate to the broader public, rather than individuals who are charged
with prostitution. If basic resources for those in need are scarce and
difficult to access, do problem-solving courts appropriate them from
the public domain and place them under the purview of the courts and
the criminal justice system? The worry is that already insufficient
resources, such as housing or treatment beds, may be preferentially
allocated to persons who are charged with crimes. If so, we must ask
whether, as a society, we should focus on the "back end" of social
problems through a system that criminalizes behavior rather than
makes services available at the earliest point of need in a more
supportive, preventative or therapeutic approach.
Such a back-end approach potentially deprives people who are
coping with their problems, albeit sometimes in a rather tenuous way,
of much-needed social support. For example, if and when they prove
unable to cope with isolation, drug addiction, mental health problems,
homelessness, etc., our criminal justice system punishes them for their
failure. It offers services rather late in the game through a court-based
system of rewards, punishments, and enhanced supervision.
The need for problem-solving courts is surely a manifestation
of societal dysfunction. Rather than normalizing need and promoting
an ethic of community care, we choose to intervene only at the point of
61. Sanders, supra note 45, at 1705, 1713.
62. Julie Bindel, Pressfor Change: A Guidefor JournalistsReporting on the Trafficking
of Women, ARTICLES (Coalition Against Trafficking in Women and European Women's
Lobby,
New
York,
N.Y.)
(2006),
http://action.web.ca/home/catw/attach/PRESSPACKgenericl2-06.pdf Although this is not a
focus of this Article, it is important to note that there is a larger debate regarding whether
prostitution can or should ever be viewed as a choice. Some of the more well-known
advocates who view prostitution as a professional choice to be respected are organizations
founded and run by sex workers themselves, including the California based COYOTE (Call
off Your Old Tired Ethics) and the International Union of Sex Workers.
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failure. At this late stage, care is finally provided in a stigmatizing or
pathologizing framework.6 3 What if those resources were placed in
community settings with outreach and services provided prior to court
involvement, or maybe even prior to involvement with prostitution?
From my own conversations with women who are currently and
formerly engaged in prostitution, I have seen that there is a dire need
for housing, jobs, and health care, including mental health care, dental
care, and protection from domestic violence and abuse of all kinds. 64
Why not make these services more widely available?
Additionally, I was concerned about whether the creation of a
problem-solving court devoted to addressing prostitution would result
in increased law enforcement and prosecution of prostitution. Rather
than merely responding to a need and providing an alternative to courtinvolvement, enhanced services might encourage communities to
report and harass those engaged in prostitution more aggressively.6 5
Law enforcement personnel who exercise some discretion in pursuing
offenses might step up arrest efforts for prostitution offenses,
ensnaring women who might not otherwise have become courtinvolved. Such concerns have been realized in other jurisdictions,
where increased arrests and prosecution have followed the
implementation of drug courts. Increased law enforcement and
prosecution of prostitution offenses might shift limited resources away
from other police efforts to address problems that arguably cause more
harm to communities. To the extent that courts are self-perpetuating,
focusing on particular offenses may lead to unequal prosecution and a
singling out of some offenses over others and, necessarily, certain
types of alleged offenders over others. Thus, I had concerns that a
prostitution problem-solving court would adversely impact poor
women, who already bear the brunt of societal ills such as poverty,
low-wage work, unemployment, and increased surveillance.

63. Brenda Geiger & Michael Fischer, Naming Oneself Criminal: Gender Difference in
Offenders' Identity Negotiation, 49 J. OFFENDER THERAPY & COMP. CRIMINOLOGY 194, 195

(2005).
64. See Valandra, Reclaiming Their Lives and Breaking Free: An Afrocentric Approach
to Recovery from Prostitution, 22 AFFILIA J. WOMEN Soc. WORK 195, 195, 198 (2007),
http://aff.sagepub.com/cgi/reprint/22/2/195.pdf.
65. Sanders, supra note 45, at 1705. Some of the community stakeholders on the
Steering Committee were very supportive of the potential participants, seeking to provide
services and material goods to assist their efforts; however, there is some report of community
harassment in the literature. I have also seen this on evening outreach with YANA Executive
Director Sid Ford and heard about it from other Steering Committee stakeholders.
66. Morris Hoffman, The Drug Court Scandal, 78 N.C. L. REV. 1437, 1502-03 (2000).
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The potential for increased arrest rates also raises concerns
regarding disproportionate minority contact with the criminal justice
system. African American women engaged in prostitution are more
likely to be physically harmed or abused, more likely to be
manipulated by pimps, and more likely to engage the most visible and
vulnerable form of prostitution, which is street prostitution. 67 In
addition, they are also more likely to be arrested, and receive tougher
sentences when prosecuted. 6 8 Defense attorneys have raised concerns
that problem-solving courts tend to favor whites and those with higher
earnings over minorities and those who are at the lowest
socioeconomic rungs of society.69 Racial and socioeconomic biases are
often thought to influence criminal justice processes in complex and
often inexplicit ways. 70 This bias is particularly concerning with regard
to problem-solving courts, which are designed to provide badly needed
services, regardless of whether it is intentional or a result of systemic
factors. The existence of racial and socioeconomic bias that increases
the potential for stepped-up law enforcement combined with
disproportionate rates of arrest and prosecution might adversely affect
minorities and people of lower socioeconomic status. 7 ' To the extent
that these groups are less likely to have the opportunity to participate
in diversion programs, disproportionality concerns are compounded.
Perhaps the most troubling concern is the diversion of attention
from the broader societal ills that give rise to the need for prostitution
courts in the first place. Professor Candace McCoy has written about
the impact of the "War on Drugs" on our criminal justice system and
those caught up in it.72 McCoy claims that drug courts are in large part
a back door effort of judges and prosecutors to ameliorate the most
detrimental and unfair aspects of this failed policy.7 3
Criminalization of prostitution similarly fails to address the
underlying causes of this behavior. It targets individuals for deviant

67. Valandra, supra note 64, at 195.
68. Id.
69. AMERICA'S PROBLEM-SOLVING COURTS, supra note 14, at 43.

70. See David Holleran & Cassia Spohn, On the Use of the Total Incarceration Variable
(2004), available at
222-34
211,
CRIMINOLOGY
Sentencing Research, 42
http://www3.interscience.wiley.com/cgi-bin/fulltext/ll 18749250/PDFSTART.
71.

MARC MAUER & RYAN S. KING, THE SENTENCING PROJECT, UNEVEN JUSTICE:

STATE RATES OF INCARCERATION BY RACE AND ETHNICITY 1, 3-5, 18 (2007), available at

http://www.sentencingproject.org/doc/publications/rd-stateratesofincbyraceandethnicity.pdf
(general statistics regarding disproportionate rates of sentencing by race and ethnicity).
72. See McCoy, supra note 8, at 1518-20.
73. See id.
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behavior, whether it is the person selling or purchasing sex or
individuals who facilitate such transactions, e.g., laws against
"pimping" or "pandering." Adding a therapeutic component through
problem-solving court programs focusing on prostitution does not alter
the emphasis on individual behavior, even if it changes the approach or
perspective from punitive to medical. Historically, social work
approaches to prostitution have largely been individual and continue to
be so; such is the approach taken by the SPD.74 The infusion of the
legal approach with explicit goals of behavioral change and, some
might say, moral redemption, is very much compatible with the theory
of justice driving problem-solving courts as is the courtroom theater of
accepting responsibility and a reformed identity.75 Problem-solving
courts focus on the individual, even when they pull in community
resources and support to help individuals and the courts achieve their
goals. As I have written in relation to child welfare, courts are often
asked to resolve problems that they do not have the mandate, the
resources, or the skills to address.7 6 There would likely be little need
for problem-solving courts if this country's mental health, drug
treatment, and economy functioned better to meet the needs of its
citizens.
IV. WHAT'S A CRITICAL SUPPORTER TO

Do?

As a member of the Evaluation Subcommittee, I often found
myself in an oppositional role. Through our questions, written reports,
and comments to the Steering Committee, the Evaluation
Subcommittee challenged the processes that the Steering Committee
contemplated. I believe that there were two reasons that members of
the Evaluation Subcommittee were particularly critical during the
process that led to the creation of the SPD. The first was the
heightened awareness that we brought to the table as experienced
researchers. Anyone who has ever undergone training or interacted
74. See St6phanie Wahab, "For Their Own Good?": Sex Work, Social Control and
Social Workers, a Historical Perspective, 29 J. Soc. & Soc. WELFARE, 39, 49 (2002)
at
available
http://heinonline.org/HOL/PDFsearchable?handle=hein.joumals/jrlsasw29&collection=joumal
s&id= I&print=4&sectioncount=I &ext-.pdf.
75. See Stacy Lee Bums & Mark Peyrot, Tough Love: Nurturing and Coercing
Responsibility and Recovery in CaliforniaDrug Courts, 50 SoC. PROBS. 416, 416-19 (2003).
76. Corey S. Shdaimah, Of Pots of Gold and Pots of Glue: Society's Maltreatment of
America's Poorest Children and Their Families, 19 J. PROGRESSIVE HUMAN SERv. 2, 92
(2008).
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with an Institutional Review Board knows that researchers are charged
We were
with considering vulnerabilities, risks, and benefits.
concerned because people charged with prosecution may be
particularly vulnerable to manipulation and coercion, and we wanted
to ensure that participating in a court-based program would not leave
participants worse off than non-participation. The second reason for
the heightened criticism of the Evaluation Subcommittee members was
the dearth of other voices expressing the concerns that I have reviewed
above. This role would have been filled naturally by the OPD.
However, as part of the OPD's opposition to problem-solving courts
more generally, it suspended its involvement in the Steering
Committee's discussions. 9 The OPD's opposition as a non-member of
the Steering Committee, however, spurred important safeguards for
participants. Specifically, OPD's position helped create a diversionary
program that did not require a guilty plea in exchange for participation
in the program, which differed from the original problem-solving court
model contemplated by the Steering Committee and alleviated one of
our greatest concerns.
This experience of the members of the Evaluation
Subcommittee during the development of Baltimore's prostitution
court highlights a dilemma which often faces critical advocates: should
concerns drive one to withdraw from a project or to stay involved in
order to influence its course? Arguably, both of these tactics may have
an impact on the process and stakeholders must decide for themselves
which to employ. These decisions are generally impacted by the level
of concern, whether the concerns outweigh the potential benefits that
can be derived from the program, and the availability of better
alternatives.
One of the main reasons for "critical supporters" to maintain
involvement is the opportunity to influence the process, despite what
may be grave misgivings. Although my presence, and that of other
"critical supporters," was welcomed at Steering Committee meetings, I
77. See 45 CFR § 46.111 (2008).
78. See Sanders, supra note 45, at 1705-06; El-Bassel, et al., supra note 45, at 49-50
(discussing the vulnerability of women engaged in streetwalking prostitution due to their
precarious life circumstances, which mutually reinforce their vulnerability at the hands of
sexual and commercial partners, which the authors claim should to be taken into account in
interventions for this population).
79. We were informed of this decision by the State's Attorney's Office. At this time, the
Office of the Public Defender also filed an appeal in Brown v. State, arguing that Maryland
problem solving courts "lack fundamental jurisdiction" and constitute a violation of separation
of powers. See Brown v. State, 409 Md., 1,4 (Md. 2009).
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often felt as though our concerns were not sufficiently acknowledged
and considered. It was at these times that we were closest to leaving
the Steering Committee.
The most frustrating incident during my participation came
when stakeholders were asked to review a draft consent form for
participants. The Evaluation Subcommittee raised a number of
concerns about the draft, including the lack of clarity regarding how
information gathered for treatment purposes would be handled and
what the consequences of noncompliance would be for participants.
When we received no response to our comments, we presented them to
the full Steering Committee in a written report,8 0 which received no
discussion. Our frustration was compounded by the lack of response
from the Criminal Justice Subcommittee, because it was charged with
addressing the nuts and bolts of implementation and the legal
ramifications of participation. While we fully understood that some of
these topics might have been kept internal for political or negotiating
reasons, lack of clear communication furthered the sense that decisions
were being made without input from other members of the Steering
Committee or its subcommittees.
When critical supporters feel that they are unable to influence
the process because they do not feel that their concerns are
acknowledged, opposition or dissent from within seems less palatable
(and less ethical) than opposition from without. Why should supporters
be concerned about whether internal critics are heard and listened to?
Why not move ahead without naysayers or critics who might slow the
process down and dampen the enthusiasm that is so important to see
long term reforms through?
Supporters should be concerned because critics are likely to
flag realistic concerns that may hamper implementation. They can help
supporters anticipate criticism that any novel reform, particularly in an
area as contentious as criminal justice, might raise outside of a
protected stakeholder group. Anticipation of such concerns can help
advocates determine how to address or mitigate them, or think about
what competing arguments can be raised. Finally, I believe that
reformers have a moral obligation to listen to the concerns of all
stakeholders who will be affected by the reforms. This means that
proponents of problem-solving courts should not shut out the
perspectives of public defenders, potential participants, or other critical
80. Report from the Prostitution Problem-Solving Court Evaluation Subcommittee to
the Prostitution Problem-Solving Court Steering Committee, (Aug. 13, 2008) (on file with
author).
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stakeholders, even if they do not agree with the concerns they raise.
Not shutting them out means that reformers must actively engage in
dialogue when concerns are raised, discussing the topic and providing
concrete answers.
So why, despite the fundamental concerns I raise here, did I
remain on the Steering Committee? And why, since I continued to
work on the Steering Committee, is it important for me to catalog my
concerns, follow up on them, and remain alert for new questions and
concerns that may arise with implementation? One of the more basic
reasons for staying with the SPD is that I did not see any better
options. The women engaged in prostitution with whom I have spoken,
and representatives of at least one of the Steering Committee
stakeholder groups that work with women engaged in prostitution,
welcomed a court-based program. One of these stakeholders noted the
importance of the program by telling us that she wished the Steering
Committee would move faster as women were literally dying while
waiting for a way to access services and get off the street.8 1 Lest we
think that this remark was hyperbolic, a woman who had engaged in
prostitution, and who was personally known to members of the
Steering Committee, was in fact murdered during the course of our
two year-long deliberations.82
There have been some reports that the "word on the street"
about the incipient program is favorable. However, I am swayed by
the women with whom I have spoken and the advocates for women
who have made a strong case to our Steering Committee. There is not
unanimity among them,8 4 but I have heard enough to make me more
humble about my own critical reflections as an insider. I believe that
we must listen to the voices of those affected, accounting for the fact
that they often makes choices and invoke what has been referred to as

81. Sid Ford, Executive Dir., YANA, Meeting of the Prostitution Problem-Solving
Court Steering Committee (Spring 2008).
82. See Anna Ditkoff, Dual Natures: Nicole Sesker Was More Than Just a DrugAddicted Prostitute Murdered on the Streets of Baltimore, BALTIMORE CITY PAPER, Jul. 30,
2008, availableat http://www.citypaper.com/news/story.asp?id= 16068.
83. See Briana Walters, Notes from the Prostitution Problem-Solving Court Steering
Committee (Oct. 28, 2009 & Dec. 9, 2009) (on file with author). This claim is reported by
stakeholders and so should be examined more closely.
84. For example, Jacqueline Robarge, Director of Power Inside and a former Steering
Committee Member, has criticized the diversion of needed resources. Jacqueline Robarge,
Letter to the Editor, MD. DAILY RECORD, Jul. 20, 2009, available at
http://mddailyrecord.com/2009/07/20/letter-to-the-editor-24/.
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"powers of the weak."8 5 People charged with prostitution know that it
would be better to access services without having to be arrested. Many
of them likely know, too, that failure in court-based programs is not as
benign a prospect as failure in voluntary treatment outside of the
court.8 6 If people engaged in prostitution suggest to us that this is a
good idea despite their awareness of the risks, I would like to respect
their choice.
While it is certainly debatable whether the specific response to
the dangers faced by people engaged in prostitution is best delivered
through the courts, prostitution court stakeholders, including at least
one woman who had been in and out of prostitution herself, expressed
a desire and hope for the SPD to the Steering Committee. Such strong
endorsement can give even the strongest critic some pause, as it did
me.
One reason that a court-based program might seem desirable,
even with all of the attendant dangers I have articulated, is that there is
a dire need for services. Overcrowded court dockets underscore that
women, and a smaller number of transgender individuals, are being
arrested for prostitution anyway. In response to concerns that the SPD
would have a net widening effect, Baltimore City Police stakeholders
assured us that their hands were quite full and that they would not be
seeking to increase arrests. Whether or not this fear will be realized
remains to be seen; what we have witnessed so far is that the majority
of alleged offenders who are eligible and are given the option to
participate in the SPD program have in fact chosen to participate.
Another factor that influenced my own decision to support
efforts to develop the SPD is that even if I believed that prostitution
might be better addressed by decriminalization, and I must admit that I
found that option persuasive, I did not think that such a goal is feasible
in the foreseeable future. This raises a thorny question as to whether
meaningful change can ever happen if advocates with a radical reform

85.

See LINDA GORDON, PITIED BUT NOT ENTITLED: SINGLE MOTHERS AND THE HISTORY

OF WELFARE, 210-11 (The Free Press 1994) (1994).

86. 1 found some support for this conjecture during my visit to the first SPD graduation.
While waiting outside the courtroom, I overheard a conversation between one of the SPD
social workers and a woman who had been offered the SPD. She told the social worker that
she was not interested in participating in the SPD because she had a good public defender and
because, as a women in her fifties, she had tried many special programs and none of them had
worked. She seemed to view participation in the program as a risky prospect, due to her
history of failed treatment attempts, and preferred to take her chances contending her
prosecution with competent defense counsel.
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agenda continue to tinker with the existing system. 87 In this case,
because the unmet need is great and the consequences of foregoing
resources severe, we must attempt to make this program work.
However, dire need is a double-edged sword. Participants have all
been charged with crimes anyway, thus the program is beneficial
because charges are dropped against successful participants.8 8
However, if sorely needed treatment will encourage participation of
defendants who might otherwise contest the charges, it is not clear that
the SPD can only benefit participants. This is especially troubling
since it is unclear whether failure to complete the SPD will be
considered by the court to the detriment of a participant if she is
returned to her pre-participation trajectory.
The creation of the John School also raised my confidence in
supporting the SPD. This stemmed from discussion on the Steering
Committee that pointed out that prostitution cannot exist if there are no
consumers, and the Baltimore City Health Department tapped into
existing provisions for the John School to create this program. 89 it
seems unfair to lay the responsibility for change solely upon the
people who are on the supply side of prostitution. The John School
recognizes the role of clients who pay for sex, and reflects that they,
too, can and should be the targets of rehabilitative efforts. 90 To me, the
creation of the John School demonstrated a fairer allocation of
responsibility, and that the Steering Committee was not singling out
those who sell sex for reform.
Lastly, my concerns are mitigated by the evaluation
mechanisms that the Evaluation Subcommittee has been working to
create, which we believe will provide the Steering Committee with the
opportunity to monitor the program and to reconsider any aspect of it.
We are working to create a number of evaluation mechanisms to
monitor the SPD. For example, the social workers involved with the
SPD collect data and track cases as they move through the program.
The Evaluation Subcommittee and the SPD social workers have
developed an initial instrument used for screening and collecting
87. Anna Moskowitz certainly had seen enough, in the mid-Twentieth Century, to
believe that reform and fundamental change from within the mid-Manhattan prostitution court
was not possible. See Quinn, supra note 9, at 686.
88. PROSECUTOR'S HANDBOOK, supra note 20.

89. See Shively, supra note 26, at i; MD. CODE ANN., CRIM. LAW § 5-906 (West 2002);
see also BALTIMORE CITY HEALTH DEPT., JOHN SCHOOL CURRICULUM (forthcoming) (on file

with author).
90. 1 do not go into the role and responsibility of pimps, who are the targets of law
enforcement, but who are not offered diversionary options.
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information from participants that includes demographic information,
histories of trauma, substance abuse, employment, and physical and
mental health status. 9 1 The SPD social workers have also been
collecting demographic information from non-participants when they
are able to contact them in court. However, a plan for tracking
participants upon termination or completion has not yet been devised
and implemented.9 2 The collection of critical information will be
valuable in assessing whether or not the program is achieving its
intended results, and alerting us to any imagined or unexpected
adverse consequences. It is important to emphasize, too, that
evaluation can only alert us to concerns if we review it. The
information we gather will only mitigate critics' concerns to the extent
that the Steering Committee and those implementing the program take
the findings seriously, report them publicly, and are willing and able to
make changes when necessary. This does not remove the concern that
stakeholders might have competing interests and success might be
defined differently by community stakeholders, such as reduced
incidence of prostitution in a particular neighborhood, than alleged
offenders, who might view success as obtaining stable housing.
However, these conversations must be explicit in order to create an
opportunity for constructive debate.
As I have noted above, ongoing input from women who are
formerly or currently engaged in prostitution and from advocates who
work directly with women has been critical for my assessment of the
SPD. Both of these have been a compass for me in ascertaining my
own stance on the project and I hope they will continue to be. I know
that opinions among these groups are diverse, and I am seeking to
expand the input that I get so as not to seek out groups that are
predisposed to view the SPD favorably and to seek what qualitative
researchers call "disconfirming evidence," which are "cases that refute
an emerging theory." 93 In other words, we should seek to prove
ourselves wrong in order to make sure that our biases are not blinding
us to unintended harm or causing us to assess the program more
favorably than is warranted. One of the best sources of disconfirming
evidence can be provided by those who are not invested in the

91. DEMOGRAPHIC

INTERVIEW

PRE-TRIAL

INSTRUMENT,

PROSTITUTION

PROBLEM-

SOLVING COURT EVALUATION SUBCOMMITTEE (on file with author).
92. This is a project that remains unfunded and lack of resources (chiefly
uncompensated time) has impeded progress.
93. DEBORAH K. PADGETT, QUALITATIVE METHODS IN SOCIAL WORK RESEARCH 168

(2nd ed. 2008).
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program. These can be neutral bystanders who have not yet formed an
opinion or they can be opponents. Reaching out to women and
transgendered individuals who have entered the SPD as the program
evolves will also be crucial in critically assessing the risks and benefits
of the program for participants.
V. CONCLUSION

During my experiences in the development of Baltimore's
prostitution court, I was fortunate to work with a committed and caring
stakeholder committee.94 However, commitment and caring does not
ensure the creation and implementation of perfect programs. Nor do
they prevent unintended consequences, ensure adequate weighing and
monitoring of benefits or disproportionate harms, or guarantee that the
program will be responsive to new challenges.
In this Article, I have outlined the chief concerns that plagued
me and fellow members of the Evaluation Subcommittee as we
weighed our own involvement in the process of building the SPD.
Critical supporters must make individual decisions as to whether or not
they believe that risks outweigh benefits, as well as whether they
believe that change and influence are best achieved from within or
without. Reflection and critical analysis are important tools during this
process. I would also argue that proponents of any controversial
program should actively seek "disconfirming perspectives" and, rather
than fearing the participation of opponents and critics, should welcome
them. If advocates of problem-solving courts are serious about wanting
to ameliorate societal conditions that underlie crime, the best thing that
they can do is heed concerns raised by the most vulnerable members of
society and their representatives.

94. Although the Steering Committee drew a variety of perspectives to the table,
contributors primarily represented community and prosecution interests, rather than the
interests of offenders and their representatives.

